AGREEMENT

. .
This Agreement is made and entered into this @ day of : Szgzmﬁ \/ . 1998, by
and between Summit Water Distribution Company, a Utah non-profit mutuad water

company
("SWDC") and Silver Springs Water Company, a Utah corporation (referred to hereinafter as
"SSWC").

WITNESSETH.

WHEREAS, there has been a generalized lack of understandin

and right(s) to use a certain source of water
Springs; and

g regarding the ownership
supply commonly referred to as Spring Creek

NOW, THEREFORE. in consideration of the mutual covenants herein contained. it is

agreed: D4 P8A3S  Be111s PeOnS 19-00757
ALAN SFRIGGS, SUMMIT COUNTY RECORDER
1998 FEB 05 12:19 FM FEE $592.00 BY DRG
| I. DEFINITIONS REQUEST: FRUITT GUSHEE & BACHTELL
' ] The term "Weber River Decree"

2. The term "Spring Creek Springs”
approximately South 1008 feet and West 524 feet from the NE Corner of Section 36. Township

I South, Range 3 East, SLB&M. and is one of the sources of water supply listed in the Weber
River Decree for Award Nos. 411, 412, 413 & 416.

3. The terms "Willow Creek" and "Red Pine Creek" are two of the sources of water
supply referenced in Awards 411, 412 and 416 of the Weber River Decree.

4. The term "Murnins" includes Murnin Trust A and B, the Murnin Family Trust and
ally successor to their interests in Awards 412 of the Weber River Decree.

J. The terms "Barrett" includes Steven G. Barrett, Thomas M. Barrett, and John R.
Barrett, their successors or assigns under Awards 411 and 416 of the Weber River Decree.
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II. WATER RIGHTS AND USE

The parties, have fully investigated the chains of title iInvolving ownership of Award Nos.
411, 412, 413 and 416 of the Weber River Decree. together with historical records. State
Engineer records, and prior agreements with respect to the uses of Spring Creek Springs,
Willow and Red Pine Creeks. Based upon that review, they have determined and compromised

their respective ownership interests in the flows of Spring Creek Springs as follows:

PERCENTAGE
OWNER AWARD NUMBER OF FLOWS
SWDC Awards 411, 412, 413 and 416 70.83 %
SSWC Awards 411. 412 and 416 29.17%

[II. ALLOCATION OF WATER SUPPLY

Based on the parties’ respective ownership interests in and to the flows of Spring Creek
Springs as set forth above and as specifically detailed in the attached Exhibit "1, and to
compromise and settle all claims the parties may have 1n the total flow of water issuing from

Spring Creek Springs, the parties have agreed to apportion all such flows between themselves
as follows:

(a) SWDC shall be entitled to divert and use 70 83% of the total flow from
April 1 to November 1 of each year:

(b) SSWC shall be entitled to divert and use 29.17% of the total flow from
April 1 to November 1 each year;

(c) SWDC and SSWC acknowledge that the Murnins have water rights
entitling them to divert and use up to 14.97 acre feet of water per year under Award 412 of the
Weber River Decree as set forth in the attached Exhibit "1 ". To the extent that their water right
1s to be satisfied from the flows of Spring Creek Springs, SWDC and SSWC agree to bypass
sufficient water, up to 14.97 acre feet per year to satisfy those rights. This bypass water shall
not be included in the allocation of flows set forth in paragraphs (a) and (b) of this section. The
parties acknowledge, however, that the Murnins are currently connected to, and receive their
water from Spring Creek Springs on an independent system. So long as Murnin’s remain so
connected, it shall not be necessary to by-pass additional flows from Spring Creek Springs in
satisfaction of their water right. In the event Murnins connect to either the SWDC or SSWC
system, 1t shall have no effect on the percentage ownership interest of the parties in Spring

Creek Springs, regardless of which company the Murnins may connect to and/or contribute their
proportionate share of Award 412.
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(d) SWDC and SSWC acknowledge that the Barretts have water rights entitling
them to divert and use up to 3.9 acre feet of water per year under Awards 411 and 416 of the
Weber River Decree as set forth in the attached Exhibit "1". In the event Barretts refuse
SWDC'’s offer to take their 3.9 acre feet of water from SWDC's water distribution facilities cost
free, the parties agree to bypass the said 3.9 acre feet to satisfy the Barrett right. In the event
of bypass, the bypass water shall not be included in the allocation of flows set forth in

paragraphs (a) and (b) of this section. In the event Barretts accept SWDC'’s offer, the subject

3.9 acre feet will be counted against SWDC’s 70.83 % percentage allocation and shall not affect
SSWC’s 29.17% flow.

(e) SSWC shall be entitled to divert and use as much of the non-irrigation
season (November 1 to March 31, inclusive) flows of Spring Creek Springs as it requires to
meet 1ts non-irrigation season culinary water demand. so long as such diversions are within the
limitations of its water rights. SWDC hereby waives any claims it may have to use the flows
of Spring Creek Springs during the non-irrigation season and agrees that 1t will not seek State
Engineer approval for any non-irrigation season use of Spring Creek Springs without the consent

(f) SWDC agrees to deliver up to 6 acre feet of water to the SSWC ponds
during the months of July. August and September each year. Said delivery obligation may be
from any of SWDC’s sources of water supply and shall not be restricted to Spring Creek
Springs. The subject 6 acre feet shall be received by SSWC and released during the same time
pertod In partial satisfaction of SWDC’s obligation to provide irrigation/wetland maintenance
water to the Swaner Memorial Park. SWDC will also use best efforts to facilitate the delivery
of additional waters to the SSWC ponds as water may be made available and is excess to

existing demands. SWDC will be responsible for metering delivery of said 6 acre feet of water
to SSWC and as SSWC may release it from its ponds.

(2) SWDC shall obtain a release from Ranch Place Associates releasing SSWC
from any commitment to provide source water for the 30 connections involved In the Agreement
attached hereto as Exhibit 2. SSWC hereby releases Ranch Place Associates from any obligation

to take water from the SSWC system on the lands contemplated to be served by said 30
connections.

IV. ACKNOWLEDGEMENTS

. The parties interests in the total flow of the Spring Creek Springs were determined
by their ownership interests in awards 411, 412, 413 & 416 of the Weber River Decree and the
historical uses, approvals and agreements made allocating water between decreed sources of
water supply under the referenced water rights. Based upon all available information, the parties
have further compromised certain of their claims in allocating the percentage interests set forth
in Sections II and III above between themselves.
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the parties are not thereby foregoing any claims they may have against each other or against

third parties to the waters of Red Pine and Willow Creeks under awards 411, 412, 413 or 416
of the Weber River Decree or any other award.

3. The parties’ rights to receive the percentage interest in the flows of Spring Creek
Springs set forth in Section III were determined by the ownership, validity and good standing
of the water rights claimed by each party as set forth in Exhibit "1" of this Agreement. The
parties expressly accept the water rights claimed by the parties hereto as set forth in Exhibit "1"
as being valid water rights in good standing, acknowledge that they have had full opportunity
to investigate them and hereby waive any rights they may otherwise have to challenge the
ownership, validity, use or compromises made under this Agreement. Moreover, the parties
agree that the uses each may make of their proportionate share of the flows of Spring Creek
Springs will not be limited to their interests in Awards 411, 412, 413 or 416. but may include
other water rights currently approved or as may be approved in the future for diversion from
the flows of Spring Creek Springs: provided. however, that their respective use of water under
any or all water rights approved by the State Engineer for diversion from the flows of Spring

Creek Springs may not exceed their respective percentage flow limitations as agreed to herein,
nor shall it dilute their respective interests in the flows.

4. The allocation of flows of Spring Creek Springs between the parties is the result
of their review of historical data. existing State Engineer approvals and compromise.

Accordingly, the parties’ agreed upon percentage interest in the flows of Spring Creek Springs

cannot be increased by merely acquiring additional portions of awards 411. 412, 413 and 416

not currently held by the parties owning an interest in Spring Creek Springs as set forth in
Exhibit "1". Changes in the parties’ agreed upon percentage interests to the flows of Spring

Creek Springs will require the written consent of both parties, which consent will not
unreasonably be withheld.

S. The parties’ ownership interests in awards 411. 412, 413 & 416 were derived as

set forth in the Memorandum of Title attached hereto as Exhibit "1" and incorporated hereto by
this reference.

6. This Agreement shall not affect the rights of third parties, if any, in the waters

of Spring Creek Springs.

7. Except as otherwise provided in this agreement, nothing herein shall affect

SWDC'’s interest in Red Pine. Willow. or East Canyon Creeks under awards 408, 409. 455 or
417 of the Weber River Decree. iIncluding claims of interference resulting from prior
conveyances of interests in Awards 411. 412 and 416 by SSWC in Red Pine Creek and Willow
Creek. However, SWDC will make no claims to additional flows of Spring Creek Springs under
awards 408, 409, 455 or 417. Award 417 has historically been supplied with water from
Willow Creek, Red Pine Creek and East Canyon Creek. Therefore, Award 417 was not
Included in either calculating or apportioning the waters of Spring Creek Springs.

4
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8. In making this Agreement. it is recognized that the water diversion facilities of
the parties effectively control the entire flow of Spring Creek Springs. To the extent it is
necessary to provide spring water in satisfaction of third party water rights, the parties will
provide for such flows in the context of allocating spring water between themselves. However.
the parties acknowledge that the State Engineer has imposed by-pass flow requirements in the
use of water from Spring Creek Springs for domestic purposes. In this regard, the parties agree
among themselves to expressly waive any claims or demands with respect to, or for enforcement
of, such by-pass flows from Spring Creek Springs as may be required under any or all of their
respective water rights. Water to fill SSWC'’s ponds will be satisfied out of SSWC’s allocation
and as SWDC has agreed to cooperate with SSWC herein to augment those flows:

9. The parties understand that the peak demands being placed on their respective
water systems 1s attributable to outside uses and irrigation demand during the summer months.
The parties further recognize that it is a more efficient use of Spring Creek water to have it
delivered through their respective culinary water systems to satisfy such irrigation season
demand. Accordingly, the parties consent to the delivery and use of Spring Creek Springs water
through their respective culinary systems for both culinary and irrigation uses.

10.  The parties acknowledge that SWDC has paid in excess of Three Hundred
Thousand Dollars ($300.000.00) redeveloping the Spring Creek Springs collection system. They
agree that no third-party connections can be made to the collection system or water passed
through the collection system without the advance mutual consent of SWDC and SSWC.

V. MEASURING DEVISES

The parties shall install, operate, maintain, repair and replace measuring devices as may
be necessary to measure and deliver water in accordance with this Agreement and/or as may be
required by the State Engineer. They shall also install and maintain any measuring devices to
measure bypass flows to satisfy third party water rights, if such measuring devices are required
by the State Engineer. Flows of Spring Creek Springs will be measured out of SWDC’s 24"
pipeline to which SSWC will connect and receive its water supply. The point of connection
shall be below the measuring device and at a mutually agreed upon location. The expense of
such installation, operation, maintenance, repair and replacement shall be apportioned between
the parties 70.83% SWDC and 29.17% SSWC. The plans and specifications of all such devices
shall be subject to the review and approval of both SSWC and SWDC. Such devices shall also
be approved as to location, type, size and quality by the Utah State Engineer. Each party
reserves the right to inspect and test, at their own expense and at any reasonable time, any and
all facilities for the measurement and delivery of water.

134 Q38835 Eriiltis Felns23

VI. COOPERATION

T'he parties agree to cooperate with each other and maximize the usage each can make
of the Spring flows, including the immediate delivery of such water into their culinary water
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Systems. Under Awards 411, 412, 413 and 416 it is the parties position that no additional State
Engineer approvals are necessary for either party to deliver their respective allotment of Spring

flows into their cul?nary systems, but, to the extent additional State Engineer approvals become
necessary, the parties shall cooperate with each other in gaining said approvals, provided such
approvals do not adversely affect either parties’ agreed upon allocation in Spring Creek Springs.

VII. SUCCESSORS BOUND

This Agreement shall be binding upon the parties hereto and
assigns of the parties. P upon the successors and
8

DATED this/7 day o

el

, 1997.

SILVER SPRINGS WATER COMPANY

7
By VN

Its:

-l DL il ... -d!.

SUMMIT WATER DISTRIBUTION COMPANY

By: 4™ l
Its: 474 "
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STATE OF UTAH )

COUNTY OF Sul/fuk i

The foregoing instrument was acknowled

)/

NOTARY PUBLIC

STEVEN E. CLYDE

201 S. Main, Ste. 1000
Salt Lake City, Utah 84111
My Commission Expires

February 15, 2001
* ﬁil_- ':!l_-‘ 'AH

STATE OF UTAH )

Natr oS
COUNTY OF £\t Lk

« The foregoing Instrument was acknowledged be
199};{) by W[V 4

My Commission Expires:
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ACKNOWLEDGEMENTS

?

. y ‘f . ) .
R AVAYTEE
Notary Public
J

fore me this
I R .

. I/
N1 LAl

ged before me this A4/ day of _1/?/;,. :

of Silver
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EXHIBIT "1"

MEMORANDUM OF TITLE

This Memorandum of Title covers Awards 411, 412, 413, and 416 of the Weber River
Decree, Plain City, Irrigation Company v. Hooper Irrigation Company, et al., No. 7487,
which historically have derived at least a portion of their water supply from Spring Creek
Springs, located approximately South 1008 feet and West 524 feet from the NE Corner of
Section 36, Township 1 South. Range 3 East, SLB&M, Summit County. Utah. The parties,
while not foregoing any claims they may have to other decreed sources of water supply, have
determined the ownership interests in Spring Creek Springs as set forth below. In preparing this
Memorandum, the following documents and records have been reviewed:

1. Official records of the Summit County Recorder, Coalville, Utah. as indexed in
the abstract (tract) indices for the period from inception to January 1, 1997 at
8:00 a.m. as provided by Park City Title Company for the following lands:

Township 1 South, Range 4 East, SL. B&M
Section 19: S1ASV. EVLE Y

Section 20: WX WA

Section 29: W ANW Y4

Section 30: NW, SWY ., WWASE %
Section 31: NN

2. Official records of the Utah State Engineer, Division of Water Rights. including
any title documents, from the date of inception to January 1, 1997;

3. Historical hydrographic survey maps contained in the records of the Utah State
Engineer for the above referenced Awards and the captioned lands; and

4. Various unrecorded conveyances and agreements.
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h Based on the title evidence listed above. and subject to the Commentary, Qualifications

and Requirements set forth below, ownership of the flows of Spring Creek Springs is vested as
follows:

OWNER

PERCENTAGE OF FLOW

SUMMIT WATER DISTRIBUTION COMPANY (comprised as tollows): 69.34631 %

- v wm .

Summit Water Distribution Company 28.23816%

« ol pesieginie. W may

Ranch Place Associates 562417 %

« villn —pnl e

Corporation ot the Presiding Bishop of The
;" Church of Jesus Christ of Latter-day Saints 8.37306 %

L iy ‘ . -

Property Reserve, Inc. 27.11092 %

X
I ” SILVER SPRINGS WATER COMPANY 28.04430 %
g MURNIN TRUST A AND TRUST B 2.26822 %
MURNIN FAMILY TRUST 0.07030 %

- T g -
-—— oy o

MAUDE SNYDER 0.27087 %

el e 2 -

100.00000 %

S The ownership of the flows of Spring Creek Spring has been derived by a thorough
' review of the title evidence set forth in this memorandum and the parties compromising their
respective claims under Awards 411, 412, 413 and 416 of the Weber River Decree. By way
of background, the decreed uses of water under these awards involved a diversion and use of
’ over 1800 acre feet of water during the irrigation season. Historical flows from the decreed
I sources during the periods of need appear to have been Inadequate to meet the total needs of the
! decreed acreage. However, as several third parties holding portions of Awards 411, 412, 413,
L and 416 have moved their rights from these sources through State Engineer approved change
,: . applications, the flows come closer to meeting the water rights remaining in the historical
-I‘ _ sources generally, and in Spring Creek Springs specifically.  Accordingly, the percentage

ownership calculation set forth above reflects the current ownership of the spring flows as it
S includes only those portions of the historical decreed rights that remain in Spring Creek Springs
. and that have not been moved from the source by agreement, change application or otherwise.

1

!

l
‘}; - A dctailed analysis of each of the awards associated with Spring Creek Springs is i
PR contained below. Under each award is a definition of current ownership, commentary regarding -
S the chain of title, and an analysis of the agreements and changes affecting the individual water | |
| rights that have been segregated from each award. ?;'
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AWARDS 411 AND 416 OF THE WEBER RIVER DECREE

Historical Background:

Under the Weber River Decree. Award 411 historically allowed for the irrigation of
439.4 acres of land located in Sections 19, 30, and 31 of Township 1 South. Range 4 East,
SLB&M. In addition, the award included water for domestic and stockwatering purposes.
Water under this award was historically diverted from Spring Creek, Willow Creek and Red
Pine Creek and conveyed to the irrigated lands through the following ditches: Cannon Nos. 1.
2, and 5 Ditches; Stoven and Young Ditch: and East Snyder Ditches. Award 416 is
supplemental to Award 411, and includes water diverted from springs located in Section 30,
Township 1 South, Range 4 East. SLB&M. This supplemental water was used to irrigate the
same lands covered by Award 411. Water under this award was historically conveyed through
the Cannon No. 2 Ditch.

Using a duty of three acre feet per acre,’' the irrigation portion of Awards 411 and 416
calls for 1318.2 acre feet of water during the 210 day irrigation season as defined by the decree
(March 1 to November 1 of each year). In addition to the irrigation uses, the awards also
provided domestic water for three families and stockwatering of 170 cattle. Using a standard
allocation ot .45 acre feet per family, the domestic uses provide 1.35 acre feet of water. The
stockwatering component, using a basis of .028 acre feet per livestock unit, provides 4.76 acre
feet of water. In total, considering all uses, Awards 411 and 416 allow for the diversion and
use of 1324.31 acre feet of water. See attached Exhibit "A".

As set forth in the decree, these awards included the right to divert water from a number
of sources. However, not all lands were capable of being irrigated by all of the sources. For
example, lands located in the NE% of Section 30 were primarily irrigated from Willow Creek
as shown by the irrigation ditches on the Hydrographic Survey Maps. Generally, Spring Creek
Springs provided irrigation water for those lands located in the W of Sections 19. 30 and 31
under the awards. A more detailed analysis of particular lands and conveyances relating to
source of supply 1s contained below.

[n this Memorandum of Tile we have used a duty of three acre feet per acre in calculatung the acre foot

quantitication under the irrigation component of each award. This three acre foot duty has only been used to provide a standard
basis for comparing the ownership interests in each right. ' The Weber River Decree does not detine this as the duty of water
and our use of that basis of measurement in no way is meant to limit the amount of water that may be diverted or used under
cach rnight. Smlarly, the use of a three acre foot duty is not a concession in any way that such a duty 1s appropriate or accurate
tor this area.
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Chain of Title for Awards 411 and 416:

u e kb L — - e — e

In reviewing title documents for Awards 411 and 416, ownership of these awards is

vested as follows:

OWNER

Wallin Children and Trusts-
Summit Ranch Joint Venture
Willis and Patricia Boyd

Summit Water Distribution Co.
(87 cattle/2 domestic)

Ranch Place Associates
(6 cattle)

Silver Springs Water Company/

Jack Robert/Community Water Co.’
(77 cattle/ 1 Domestic)

Steven G. Berrett, Thomas M.
Berrett and John R. Berrett

t

WATER RIGHT NUMBER

35-8411
35-9039 (al14043)
35-9041 (al3194)

35-5822 (a11902)

35-9030 (a13520)

35-5778 (al0975)

35-8411

QUANTITY

169.652 acre feet

225.000 acre feet

50.000 acre feet

31.806 acre feet

36.003 acre feet

807.949 acre feet

3.900 acre fceet

1324 .310 acre feet

The Wallins® interests in Awards 411 and 416 totals 12.87% of the 1318.2 acre foot irnigation component of those

rights. Following mesne conveyances from Ralph Wallin et ux. this 12.87% interest was divided among various trusts and the
several children of Ralph Wallin. Of the 12.87% total owned by the Wallins, the right s broken down among the various trusts

and mdividuals as follows:

Ralph William Wallin, Jr. (Diane Wallin)

3.448 acre feet

Ralph W. Wallin Jr. Charitable Remainder Unitrust 25.448 acre feet

Robert W. Wallin (Jannette Wallin)

2.600 acre feet

Robert W. Wallin Charitable Remaimnder Unitrust 26.296 acre feet

Bruce A. Walhn

6.786 acre feet

Bruce A. Wallin Charitable Remaimnder Unitrust 27.200 acre feet

Cathy Wallin Burbridge (Milton R. Burbnidge)

5.823 acre feet

Cathy Wallin Burbridge Charitable Remainder Unitrust  23.073 acre feet
Ralph W. Wailin Charitable Remainder Unitrust 48.978 acre teet

169.652 acre feet

(2.0325%
(15.0000 %
(1.5325%
(15.5000 %
(4.0000 %
(16.0325%
(3.4325%
(13.6000 %
(28.8700 %

of 12.87%)
of 12.87%)
of 12.87%)
of 12.87%)
of 12.87%)
of 12.87%)
of 12.87%)
of 12.87%)
of 12.87%)

(100.0000% of 12.87%)

3 As discussed below, the 807.949 acre feet represented by this water right is divided among the three listed entities

pursuant to the Corrected Assignment of Decreed Rights and Exchange Applications, and other documents, attached as Exhibit
"G". which documents also control the sources from which the water under this right may be taken. Water Right Number 35-
§778 (a10975) represents the ownership interests of these entities to a portion of Awards 411 and 416, as well as their portion

of Award 412.
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TITLE COMMENTARY: AWARDS 411 AND 416
~ 22t LOMMENIARY: AWARDS 411 AND 416

1. From the date of the Weber River Decree to 1977.
——— 21 U4lC Of InE yweber River Decree to 1977.

The Weber River Decree was issued June 2. 1937. The original decreed owner of Awards
411 and 416 of the Weber River Decree and the lands covered by those awards was Fletcher Farms
Company. During the pendency of the adjudication of water rights, Fletcher Farms Company
conveyed portions of the lands and water to individual Fletcher children that essentially divided the
water rights into two portions. On one side of the chain. Fletcher Farms conveyed 173 of the 439.4
Irrigated acres to James and Mary Fletcher. The remaining 266.4 irrigated acres were conveyed to

various children, who. through various conveyances, conveyed their respective interests to George
and Ellen Felton.

a. James and Mary Fletcher Chain

Following the conveyance into James and Mary Fletcher, the Fletchers conveyed all of the
lands and water (173 of the 439.4 irrigated acres) to Howard and Laura Clinger by Warranty Deed
dated January 19, 1949. The Clingers conveyed the land and water to R. Lamont and Bernice
Stevens by Warranty Deed dated May 31. 1949. The Stevens conveyed the same lands and water
to Ray and Arvilla Greenwood by Warranty Deed dated May 21, 1954. The Greenwoods then

conveyed the lands and water to Ralph and Marie Wallin. Copies of the deeds in this chain of title
are attached hereto as Exhibit "B".

b. George and Ellen Felton Chain

Following the conveyance of various interest in the irrigated acreage and water by the
Fletchers into George and Ellen Felton. the Feltons conveyed those interests to two parties. By
Warranty Deed dated May 28, 1959. the Feltons conveyed approximately 266.4 of the 439.4
historically irrigated lands to the Canyon Rim Stake of the Church of Jesus Christ of Latter-day
Saints. A corrected Warranty Deed was made on September 25, 1989 to correct a legal description
on one of the parcels by reducing the acreage conveyed to the Canyon Rim Stake. However. this
deed was not signed by the Canyon Rim Stake and is ineffective to correct the description.

By Warranty Deed dated April 18, 1962. Ellen and George Felton conveyed lands located
In Section 31 to Bud and Bernetta Dunn, that. based on a review of the hydrographic survey maps.

were historically irrigated under Awards 411 and 416. The lands conveyed 1n this deed included
lands previously conveyed to the Canyon Rim Stake. The portion of the lands not previously

conveyed equals approximately 1.3 acres, all of which appear to have been historically irrigated.
This 1.3 acres passed, by conveyances. to Steven G. Berrett, Thomas Berrett and John R. Berrett.
The Feltons also conveyed some additional lands to the Canyon Rim Stake by Quitclaim Deed dated

May 28, 1959. Copies of the deeds in this chain of title are attached hereto as Exhibit "C".

The Canyon Rim Stake entered into a purchase contract with Partnership Investments of

Colorado for the sale of lands and its interest in Awards 4] I, 412, and 416. See the title documents
and commentary regarding this reservation in the attached Exhibit "D".  Under the purchase
agreement and subsequent conveyances, the Canyon Rim Stake expressly retained 1/10 of one cfs.
on a year round basis, from Spring Creek Spring. The water under this reservation is represented
by Water Right No. 35-9906 and approved Change Application a8476. which provides the present
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owner, the Corporation of the Presiding Bishop of The Church ot Jesus Christ of Latter-day Saints
with 53.6 acre fteet of water. The reservauon does specity under which Awards (411, 412 or 416)

the water 1s derived. The Office of the State Engineer has attempted to allocate the waters under all
three awards. However, this arbitrary allocation has caused considerably confusion and difficulty
in defining the ownership of all three awards. The easiest and most logical way to deal with the
water under this reservation is to attribute that water to Award 412, which has the same priority as
Awards 411 and 416 and the primary source tor which 1s Spring Creek Springs. Accordingly. the
full 53.6 acre feet under change application a&8476 has been attributed to the Corporation of the

Presiding Bishop's rights under Award 412.

2. 1977 to Present

a. Partnership Investments of Colorado - Wallin Water Agreement

Apart from the 1.3 acre interest held by Bud and Bernetta Dunn, title to Awards 411 and 416
were held by two parties in 1977: Ralph and Marie Wallin were the owners of 173 of the 439.4
irrigated acres under the awards: and Partnership Investments of Colorado owned 265.1 of the 439.4
irrigated acres under the awards (266.4 - 1.3 acres to the Dunns = 265.1). On May 10, 1977, the
Wallins and Partnership Investments of Colorado entered mto a Water Agreement to define.
apportion and allocate their respective rights. A copy of this agreement has been attached hereto as
Exhibit "E™. Under the agreement, the parties acknowledged their ownership interests in the water
rights as follows: Wallins owning 39.37% of Award 411 and 416 and Partnership Investments
owning 60.63 % of the water under said rights. These percentages comport with the 173/266.4 acre
division 1n the chain of title but do not take into account the 1.3 acres conveyed to the Dunns from

the Partnership Investments of Colorado side of the chain.

Having defined and acknowledged their respective rights under the awards, the parties
reallocated their ownership mterests i the water rights. The partes agreed to reduce the Wallins’
ownership mterest in Awards 411 and 416 and increase Partnership Investments of Colorado’s
ownership mterest. In return tor this adjustment, the Wallins were given the right to make thirty
connections to Partnership Investment of Colorado’s water system. These connections are in addition
to the Wallins ownership interest in Awards 411 and 416. Following this adjustment in the
ownership percentages, the Wallins received 38.61% interest in Awards 411 and 416 with
Partnership Investment of Colorado receiving 61.39%.

As stated above, the agreement 1s erroneous 1n one respect.  In allocating the percentage
ownership ot the water right under the agreement between the Wallins and Partnership Investments
of Colorado, the parties 1gnored a conveyance from George and Ellen Felton to Bud and Bernetta
Dunn of 1.3 irnigated acres under the award in the chain of title above Partnership Investments of
Colorado.  This conveyance proportionately reduces the percentage owned by Partnership
Investments of Colorado trom 61.39% to 61.094%. giving the Dunns the remaining .296%.
Adjustung the percentages in this manner, Partnership Investments o Colorado owned 805.35 acre
feet of water at the time of the agreement with the Wallins owning 508.95 acre feet (plus 30

connections) and the Dunns owning 3.9 acre feelt.
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b. Silver Springs/Jack Roberts/Community Water Company Ownership

Following the agreement between the Wallins and Partnership Investments of Colorado
outlined above, Partnership Investments of Colorado conveyed 1ts interests in Awards 411 and 416
to Silver Spring Investors. In 1980, with Silver Spring Investors owning all of the water rights
derived from Partnership Investments of Colorado. an agreement was made between SSD. Silver
Spring Investors, Park West Water Association. Jack Roberts. and Halbet Properties. A copy of this
agreement 1s attached hereto as Exhibit "F". This agreement related to the division of water rights
among the related entities and the division of the Silver Springs water system between Jack Roberts
and Stlver Springs Investors. Pursuant to this agreement, Silver Springs Investors conveyed the right
to divert water from Red Pine and Willow Creeks to Jack Roberts and also conveyed ownership of
Its interests in Award 411 and 416 to Silver Springs Water Company. The agreement also involved

Stlver Springs Investors ownership interest in Award 412 of the Weber River Decree as discussed
below.

e | i e R ma
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In reviewing the documents, it appears that some of the conveyances and actions
contemplated by the 1980 Agreement did not occur. Following iigation involving Jack Roberts, |
l and a subsequent suit filed by Roberts against Silver Springs Water Company, a settlement was
. reached n 1990 among the parties. As part of that settlement. Silver Springs Water Company and

Its related entities conveyed to Jack Roberts the following water rights and sources under Awards
: 411, 412 and 416 of the Weber River Decree:

i el ey
A '—b—*"‘i"-"

| From Willow Creek: the lesser of: (1) 500 Gallons per minute, or b. S7T% of '
; the water flow at transferee’s point of diversion.

3 From Red Pine Creek: not more than 250 gallons per minute. all of which shall be

!
:
diverted above the point at which the Mount Raymond Thrust Fault intersects the '
creek. !

From Either Source: any additional flow which [Silver Springs Water Company] !
| does not need to fill or maintain [its] currently eXISLINE reservoirs. |

As part of this conveyance, which is attached hereto as Exhibit "G". Silver Springs Water
Company and the other entities warranted that the above described interests in Awards 411. 412 and
416 constitute the right to divert at least 57% of the irrigation season flow from both Willow Creek
and Red Pme Creek. Based on the 210 day irrigation season, Silver Springs Water Company
conveyed to Jack Roberts 463.8 acre feet from Willow Creek and 231.9 acre feet from Red Pine
Creek for a total of 695.7 acre feet. This 695.7 acre feet is subtracted from Silver Springs Water
| Company’s ownership interest in both Awards 411. 412 and 416 and proportionately reduces Silver
L - springs right to divert water from Spring Creek Springs under those awards.

A ol ull - - -—“ - il i R
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| The total water right owned by these entities under Awards 411, 412 and 416. which interest
3 1S represented by water right number 35-5778 (a10975). 1s 875.225 acre feet (807.949 acre feet
; under 411/416 and 67.276 acre feet under 412). Subtracting the 695.7 acre feet conveyed to Jack
y Roberts and Community water under the agreement, 179.525 acre feet remain available for diversion
from Spring Creek Springs by Silver Spring Water Company.
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C. Wallin Conveyance to Old Ranch Place Associates

On June 2, 1978, Ralph and Marie Wallin entered into a Real Estate Agreement with Old
Ranch Place Associates. Pursuant to that agreement, and subsequent amendments and conveyances,

Ralph and Marie Wallin conveyed to Old Ranch Place Associates 25.74% of the total water rights
under Awards 411 and 416, retaining 12.87%. Pursuant to a subsequent assignment, the Wallins also.
1n addition to the 25.74 % conveyed under the agreement. conveyed to Old Ranch Place Associates the

30 connections referred to in the 1979 Agreement.

As mdicated in Footnote 1 above, the 12.87 % retained by the Wallins was conveyed through
mesne conveyances to various children of Ralph and Marie Wallin and by them to their charitable

trusts. The lands retained by the Wallins. upon which water represented by the 12.87% of Awards
411 and 416 was placed to use, were all lands historically irrigated by Willow Creek as evidenced by

the hydrographic survey maps. Thus. the 12.87% retained by the Wallins does not include an
ownership interest in and to Spring Creek Springs and the Wallins presently have no diversion or

conveyance facilities associated with that source. The 25.74% conveyed to Old Ranch Place
Associates was in turn conveyed. through mesne conveyances. to various entities as outlined below:

On September 23, 1981, Old Ranch Place Associates entered into a Purchase Contract to sell
225 acre feet under these awards. That water was conveyed to Frostwood Corporation and from that
entity. through various conveyances, to Summit Ranch Joint Venture. A copy of the conveyance
documents for this portion of the awards are attached as Exhibit "H" A change application, al14043
(35-9039), was filed for this water right in 1986. The purpose of the change application was to move
the place of use to lands owned by the applicant, SW Mortgage, because the water rights had
previously been severed from the historically irrigated lands.  The change application ettectively
moved the water right out of Spring Creek Springs and into three underground water wells to whicl
the water is presently committed to provide culinary water to developments. This fact is reflected in
the State Engineer Memorandum Decision approving Change Application al4043. which expressly
states that the waters trom Spring Creek Spring may only be used after all other rights in that source
have been satisfied. Neither the applicant nor any of 1ts successors in interest developed or maintained
any diversion facilities at the springs and. following the change application, have not diverted or used
water from the springs under this right. Summit Ranch Joint venture does not have any diversion

facilities on the springs. As a result, Summit Ranch Joint Venture does not have any ownership
Interest in the flows of Spring Creek Springs under this right.

Old Ranch Place Associates also conveyed 50 acre feet under these awards to White Pine

Associates. The right was in turn conveyed to John C. Sharp and by Mr. Sharp to Willis and Patricia

Boyd. This 50 acre feet is represented by water right number 35-9041 (al12194). Change application

al2194, which moved this portion of the awards out of Spring, Willow and Red Pine Creeks and into
White Pine Creek, was approved on May 28. 1982. As a result of that change application and fact

that the conveyance did not specify water from any particular source, this water right also carries no
ownership mterest in Spring Creek Springs.  See attached Exhibit "H".

The remaining portions of Ranch Place’s interest in the awards 1s represented by water right

humber 35-5822 (al1902) which is owned by Summit Water Distribution Company and remains
appurtenant to the company’s diversion facilities on Spring Creek Springs and water right number 35-

Y030 (al3520), retained by Ranch Place Associates and also appurtenant to the diversion facilities on
Spring Creek Springs.
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AWARD 412 OF THE WEBER RIVER DECREE

Historical Background:

Under the Weber River Decree, Award 412 historically allowed for the irrigation of 94.7 acres
of land located i1n Sections 30 and 31 of Township 1 South, Range 4 East, SLB&M. In addition, the
award included water for domestic and stockwatering purposes. Water under this award was
historically diverted primarily from Spring Creek Springs. supplemented by Willow Creek and Red
Pine Creek. Water was conveyed to the irrigated lands through the East Snyder Ditch.

Using a duty of three acre feet per acre, the irrigation portion of Award 412 provides 284.1
acre feet of water during the 210 day irrigation season as defined by the decree (March | to November
| of each year). In addition to the irrigation uses. the award also provided domestic water for tow
families and stockwatering of 55 cattle. Using a standard allocation of .45 acre feet per family. the
domestic uses provide 0.90 acre feet of water. The stockwatering component, using a basis of .028
acre feet per hivestock unit, provides 1.54 acre feet of water. In total, considering all uses, Award
412 allows for the diversion and use of 286.54 acre feet of water. See Exhibit "A".

Chain of Title for Awards 412:

Based on our review of title documents for Award 412, ownership is vested as follows:

(WNER WATER RIGHT NUMBER QUANTITY
Summit Water Distribution Company 35-9738 (a16376) 148.960 acre feet
(55 cattle)

Murnin Trust A and Trust B 35-8412 14.520 acre feet
Murnin Family Trust 35-8412 0.450 acre feet
(1 domestic)

Maude Snyder 35-8412 1.734 acre feet
(1 domestic)

Corporation of the Presiding Bishop of The  35-9906 (a8476) 53.600 acre feet
Church of Jesus Chnist of Latter-day Samnts

Silver Springs Water Company/Jack 35-5778 (al0975) 67.276 acre feel
Roberts?

286.540 acre feet

As discussed below, the 67.276 acre feet represented by this water right is divided among the three listed entities

pursuant to the Corrected Assignment of Decreed Rights and Exchange Applications, and other documents. attached as Exhibit
“G7, which also control the sources from which the water under this right may be taken. Water Right Number 35-5778 (a10975)
represents the ownership interests ot these entities to a portion of Awards 411 and 416, as well as their portion of Award 412.
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TITLE COMMENTARY: AWARD 412

The water under Award 412 of the Weber River Decree was originally decreed to David
Snyder. From David Snyder, the award was essentially divided into two chains through conveyances.

1. The 40.292 Acre Side of the Chain

By Warranty Deed, dated November 13, 1936, David Snyder conveyed 40.292 of the 94.7
irrigated acres under this award to Perry E. Burnham. This conveyance did not include any of the
domestic or stockwatering rights under the award. Mr. Burnham in turn conveyed his interest in the
award and irrigated lands to Robert O. Burnham by Warranty Deed dated April 7. 1952. Robert
Burnham conveyed his interest to George and Ellen Felton by Warranty Deed. This conveyance

united this portion of Award 412 with the chain of title of Awards 411 and 416 that pass through the
Feltons.

Following the chain from the Feltons, the water rights were conveyed to the Canyon Rim Stake
of the Church of Jesus Christ of Latter-day Saints. As noted above. and reflected in the documents
attached as Exhibit "D", the Canyon Rim Stake. in its subsequent conveyance of those water rights
to Partnership Investments of Colorado, reserved 1/10 of 1 cfs of water. on 2 year round basis, from
Spring Creek Springs. This reservation was made to provide sufficient water for the recreation
facilities of the Canyon Rim Stake located in Section 25. Township 1 South, Range 3 East, SLB&M.

In 1975, the Canyon Rim Stake filed a change application seeking approval in the change of
nature of the use and place of use for this water. The State Engineer approved this change application
for the diversion and use of 53.6 acre feet of water from Spring Creek Springs. This 53.6 acre feet
s the reserved part of Awards 411, 412 and 416 that were not conveyed to Silver Springs Water
Company and Jack Roberts. Because the reservation directly involved Spring Creek Springs as the
primary source of water supply, 53.6 acre feet of water under this right has been subtracted from the
Interest of Silver Springs Water Company/Jack Roberts under this award. The 53.6 acre foot interest

of the Canyon Rim Stake in Award 412 was subsequently conveyed to the Corporation of the Presiding
Bishop of The Church of Jesus Christ of Latter-day Saints.

The waters owned by Silver Springs Water Company/Jack Roberts under this award equal
67.276 acre feet, assuming a duty of three acre feet per acre. This amount is calculated by subtracting
the 53.6 acre feet reserved by the Canyon Rim Stake from the total 120.876 foot allocation under this
portion of the award (40.292 acres x 3 acre foot per acre duty = 120.876 acre feet).

2. The Remaining Portion of Award 412

Following the conveyance from David Snyder to Perry Burnham, Maude Snyder succeeded
to the remaining portion of the award upon the death of her husband. David Snyder. This portion of
the water right contained 54.408 irrigated acres. stockwatering for 55 cattle and domestic water for
2 families. By Warranty Deed dated February 16, 1950. Maude Snyder conveyed certain lands and
her mterest in Award 412, less the reservation of certain waters. This reservation was defined in
successive quit-claim deeds between the Murnins and Maude Snyder (apparently made to clear up title)
providing Maude Snyder with water for | family and irrigation water for 0.428 acres of land.
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James Murnin, and his wife, thereafter conveyed their interest in the award to the Murnin
Family Partnership, less the portion of the water right for domestic purposes of | family.

Subsequently, the Murnin conveyed the domestic portion of Award 412 to James F. Murnin. Trustee
for the Murnin Family Trust, which is the current owner of that portion of the right.

By Warranty Deed, dated October 27. 1989. the Murnin Family Partnership conveyed various
Interests in the irrigation and stockwatering portions of Award 412 to the Murnin Family Trust A and
Murnin Family Trust B, along with several of the Murnin children. Through mesne conveyances, the
interests of both the trusts and the Murnin children were altered through conveyances from the

children to the trusts. Following these conveyances, the ownership of this portion of the award (less

the water rights reserved by Maude Snyder) was held as follows:

As to 49.568 Acres of the 54.408 Irrigated Acres and 55 Cattle Stockwatering Right

Yvonne M. Murnin 17.1992 %
Murnin Family Trust A 29.0000 %
Murnin Family Trust B 13.2000 %
James H. Murnin 6.7668 %
John P. Murnin 6.7668 %
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